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GRAY L. DORSEY *

Post-Stalin Soviet Jurisprudence
At the 20th Congress of the Communist Party of the Soviet Union
in 1956, Khrushchev fully exposed to the Soviet people the arbitrary
and ruthless nature of Stalin's rule. One result was a demand for
increased law and legality. Reforms have been made in criminal law,
and in criminal and civil procedure. At the 22nd Congress of the
C.P.S.U. in 1961, the further consolidation of the triumph of socialism
first announced in 1936 was declared to have resulted in the end of
the "dictatorship of the proletariat" and the emergence of a stage of
the "state of the entire people," during which the Soviet people would
build for the transition from socialism to communism. Much discussion has followed of the role of law in the transition period and whether
law, like the state, will wither away when communism is achieved.
This is the report of a study of these developments for the purpose
of understanding post-Stalin Soviet jurisprudence. The subject is
jurisprudence-in-action, not jurisprudence-in-writing. Discussions of
current problems involving assumptions or decisions have been
studied, rather than abstract discussions of jurisprudes or philosophers.
To avoid piling interpretation upon interpretation, the Western literature ' was not used. The study is based upon 48 articles by Soviet
writers in Soviet periodicals. The articles originally appeared in
and International Law, Washington
University School of Law, St. Louis, Missouri. The author is indebted to his
colleague Robert F. Miller for many helpful suggestions, and to Marjorie
Karlson, Chief, Reference Department, Olin Library, Washington University,
for invaluable bibliographic assistance and preparation of the Appendix.
' A recent check of readily available material in this country showed 16
books and 67 articles in professional periodicals on Soviet law covering this
period.
* Nagel Professor of Jurisprudence
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Izvestia, Sovetskoe Gosudarstvo i Pravo, Kommunist, Pravda, or
Vestnik Moskovskogo Universiteta Seriia Prava. They were read
in full or condensed translation as they appeared in the "Current Digest
of the Soviet Press," 2 or in "Soviet Law and Government." I Some of
the articles were only marginally helpful or were largely cumulative.
Citations to the 33 most helpful articles are set out in the Appendix.
Especially useful articles are indicated with an asterisk.
Background and the Stalin Period
In Marxist theory exploitation of the workers is possible only because of capitalistic ownership of the means of production. Under
Communism, exploitation was to be ended by subjecting all productive
property to control in the interests of the working class. Of course,
this was to be in accordance with the true interests of that class. Economic and social relations were to be in accordance with the current
stage of the "objective laws and social conditions of social development," as determined by the new, scientific theory of knowledgedialectical materialism.'
It was a huge organizational task to subject all productive property
to decisions of the few who knew dialectical materialism-the Communists. It was accomplished by Communist Party control of the
state machinery, which in turn was used to supervise and control the
operating organizations. State economic enterprises were formed to
run the factories, mines, transportation, banks, and stores. The control of actual production operations was, of course, critical. If the
state did not have full and absolute control of operations, the Communist Party could not be assured that its direction would be effective. Managers, or the labor force of a factory, might act like owners,
using the property in their hands for their own profit, thus frustrating
the purpose of the revolution.
The legal aspects of this issue were discussed under the rubric of
the "juristic person." Some jurists propounded the view that the
collective of workers and employees of an enterprise formed a "state
juristic person," which was the independent holder of rights in the
property it used. This view permitted use of traditional legal concepts
2Published weekly by the Joint Committee on Slavic Studies, appointed by
the American Council of Learned Societies and the Social Science Research

Council.
8Published quarterly by the International Arts and Sciences Press, White
Plains,
N. Y.
4
Item 3, 17.
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of purchase and sale with respect to transactions between enterprises.
Any other view required creation of new legal concepts.
Stalin rejected the juristic personality of the enterprise, holding
that the only owner of productive property was the state as a whole;
that the property was only temporarily attached to an enterprise to
enable it to perform its operations; that the manager was an "authorized representative of the Soviet state for utilization of the means of
production according to the plans prescribed by the state." ' The
rights in "group property" of the collective farms interfered with
subjecting that part of the economy to state planning. Stalin had
fought long and bitterly to bring all agriculture under state control
either through state farms or the device of the machine tractor stations serving collective farms. He considered application of state
planning to the whole economy absolutely necessary to the achievement of socialism.
According to Marxism-Leninism, law is composed of obligations
and coercive procedures established by the will of the dominant class
to serve its interests. In a "bourgeois" society the capitalists are the
dominant class, law prohibits interference with their ownership of the
means of production, and the state uses force to secure compliance.
Under Stalinist theory the dictatorship of the proletariat moved into the
dominant position of the capitalist owners of the means of production
in the "bourgeois" state, and law had the wholly repressive role of
preventing encroachment upon socialist property or interference with
socialization of the whole economy.
Vyshinsky, Stalin's chief legal theorist, simplified the repressive
use of law by: making a confession, however obtained, sufficient and
conclusive proof of guilt; introducing a probablistic basis for proof
of facts; replacing common intent, consent, and causality, with "any
connection in general" as sufficient to establish complicity; introducing
reliance upon the "legal sense" of the judge as a basis for conviction,
which meant that the judge was not bound by provisions of law but
was expected to teach the people what the real conditions required,
as interpreted in Communist doctrine.'
Changes in the Post-Stalin Period
In the post-Stalin period it was relatively easy to correct the
Vyshinsky distortions in evidence, criminal law, and procedure, and
6 Item 15, p. 6.
0 Item 11, pp. 7-9.
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to begin the process of bringing civil codes up to date.7 The theoretical
legal problems were more difficult. The envelopment of the full
economy with state planning was closer to being realized. In an increasingly complex and large economy under central planning the
task of assuring compliance at all levels was becoming greater. The
coercion of law through state agencies was needed to manage the
economy. Yet the theory was that the state and law were only repressive instruments of class struggle which would no longer be needed
upon the triumph of the working class, and that triumph was signaled
by full socialization of the economy.
Stalin, with his wholly repressive view of state and law, had held
that increasing repression would continue to be needed because class
struggle intensified as socialism became stronger.8 This view was
inconsistent with the post-Stalin efforts to eliminate the arbitrariness
of state actions by legal definition of the rights of various parties in
the economy and by reforms in criminal law and procedure. By 1961
changes in basic theory had been worked out and these were presented
by Khrushchev in the report of the Central Committee of the Communist Party of the Soviet Union at its 22nd Congress.
It was announced that Soviet society had entered the stage of the
"state of the entire people." The stage of the "state of the dictatorship
of the proletariat" had ended but communism had not yet been
achieved. During this new stage it is necessary to "build communism"
by creating the material basis, the organizational structure, the attitudes, and the habits of action necessary to enable the society to
function without state agencies and legal coercion. According to one
view, communism will be attained when "observance of the norms
of social behavior has become a habit for all, when work for the
good of society, without quotas and consideration of the payment to
be received, has become a prime necessity for man, and when the
distribution of material goods is on the basis of needs." I
Legal theorists discovered that the Stalinists were wrong to have
seen law as wholly repressive. Instead, when the "objective conditions" are right, law can create a social relation before it would
otherwise occur. This means that law can be used as a "lever" for con7 In 1956 in the Russian Republic the 1922 Civil Code was supposedly
still in force. Yet of its 436 articles, all but 80 had been superseded by uncodified acts and administrative practices. Item 5, p. 15. See items 5, 10,
11, 15, 20, 21.
8 Item 23, pp. 3-4.

9 Item 3, p. 26.
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structing new social relations required by the transition to communism."° This is an extremely important new principle in Soviet jurisprudence. Two limitations were carefully stated: (1) Law cannot
create social relations unless the objective conditions are ripe for them;
and (2) Law is not the only, or most important, lever for social
change. Nevertheless, the creative role of law is clearly asserted.
Writing in 1962, S. A. Golunsky rejected the view that the role
of law is only to regulate social relations that have already been
formed. He pointed out that the 1958 Law on Further Development
of the Collective Farm System and Reorganization of the Machine
Tractor Stations does not just order relations already in existence.
On the contrary, "It establishes wholly new relations, substantially
changes the nature of collective farm property, alters an entire area
of production relations, and introduces significant changes into the
foundation of socialist society." Golunsky said that of course such
a law "could not have been enacted at the beginning of the 1930's,
when the machine tractor stations were set up, or even in 1953." But
he points out that if the law had not been passed in 1958, "the relations between the collective farms and the MTS would have remained
as they were and would have inhibited the development of agriculture."
Golunsky then says:
In other words, this means that a juridical law is not capable
of creating new social relations of any sort whatsoever, but only
those for which the required objective conditions have become
ripe. The presence of such conditions does not at all automatically result in immediate modification of the social relations that
have come into being under other circumstances. Therefore the
role of law under these circumstances also is not reducible to the
ordering of existing social relations. It establishes new ones in
accord with the level of economic development, relations that
might not have come into being for a long time if this law had
not been enacted.
Golunsky meets the argument that this view of the role of law contradicts a fundamental proposition of Marxism with the statement that
"neither Marx nor Engels ever denied the reciprocal effect of the
superstructure upon the base." 11
S. Bratus and S. S. Alekseev, in 1964, stated the new principle and
the qualifications in this way:
Marxist-Leninists have always opposed the view that law and
1"Items 2, 3, 6, 11, 13, 14, 17, 22, 23, 24, 26, 31.

"Item 13, pp. 13-15.
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regulation by law are the chief means of solving economic problems. That which is primary in arriving at such solutions is the
level and maturing needs of economic development, the objective
and subjective possibilities existing of the given moment. The
all-round organizing activity of the Communist Party, the activities of the public organizations of the working people, the labor
enthusiasm of the masses, and their degree of organization and
unity determine the success of our economic policy . . .
However, a tendency to underestimate the significance of
the levers of the law would also be harmful. A realistic evaluation of law as a means of building communism is needed . . .
The law and legal standards are of no value, and even
harmful, if they are utilized without consideration of the economic
and cultural level attained by society, and the objective and subjective prerequisites existing. But they acquire great creative
force when the necessary economic and ideological conditions
have matured, and the demands of social development ob-12
jectively require effective utilization of the levers of the law.
The creative role of law was made the basis of a comprehensive
program for Soviet jurisprudence when the June 1963 plenary session
of the Central Committee of the C.P.S.U. adopted the resolution "On
Measures for Further Developing Jurisprudence and Improving Legal
Education in the Country." Under this program law is to play an
active part in: (1) managing the economy effectively in order to
create the material affluence necessary to communism; (2) creating
the new organizations of "public self-government," and effecting the
transition to them from administration by state agencies; and (3) creating the attitudes and habits of voluntary compliance with social and
organizational norms of communism." Law is still viewed as being
composed of obligations and coercive procedures established by the
will of the dominant class in order to further its interests. But now
the working class is the only class, and its interests are enveloped with
"building communism." In this stage of socialist society, law coerces
but is not repressive in the class struggle sense because it coerces in
accordance with the will of the whole people.'
It is the task of Soviet jurisprudence to determine scientifically
what the legal part of the superstructure should be in order to enable
law to play its constructive role in "building communism." Jurisprudence supposedly does this by generalizing the experience of build" Item 2, pp. 23-24.
18 Items 3, 6, 23, 26.
'4 Items 13, 22.
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ing a new society according to dialectical materialism. Under the
Stalinist, repressive view of law this meant that jurisprudence generalized the experience of repression in order to make repression more
effective. Jurists were directed to "provide theoretical generalization
of the practical experience accumulated by state agencies, especially
the courts and prosecutors' offices." 11 (Emphasis added.) In the
stage of "building communism," the experience to be generalized is
supposed to be that of the "masses," everyone being engaged in building the new society."6
In order to gather and utilize such broadly shared experience, sociological investigations on a tremendous scale have been assigned to
various research institutes, such as the Institute of State and Law of
the U.S.S.R. Academy of Sciences, the Institute for the Study of the
Causes and Elaboration of Measures for the Prevention of Crime, and
the All-Union Research Institute for Soviet Legislation (VNIISZ).
The tasks assigned to such institutes are staggering. A summary of
the assignments given the VNIISZ follows:
(1) Gather, coordinate, and study all proposals for legislation appearing in both scholarly and popular publications and
private communications, and synthesize the results.
(2) Participate in "developing laws and other normative
acts" by helping to coordinate and systematize the proposals of
government agencies, specialists, and others.
(3) Provide "scientific commentary" on proposed
legislation.
(4) Evaluate experience in the application of existing laws,
utilizing new statistical methods of social research.
(5) Systematize and codify existing normative acts.
(6) On the basis of its scientific investigations, make proposals for new legislation to government agencies.
(7) Plus the "everyday work of the institute, which involves
consultation, the provision of information and opinions, the publicizing of Soviet legislation, the preparation of collections of
17
laws, and so forth.
It appears that the suggestions gathered by such empirical studies
will be quite varied, judging by the proposals in the instant articles
for moving from state agencies to organizations of public self-government in the management of the economy. The authors of a book
published in 1964 suggested that rural state agencies (local Soviets)
15

Item 25, p. 3.

Items 3, 26.
17 Item 3, especially p. 31.
'1
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be abolished and their control and supervision functions be transferred to collective or state farms. This was promptly attacked by
A. I. Lepeshkin because it would permit the selfish interests of managers and work collectives to be served by using the properties for
their personal profit.18 On the other hand local Soviets were criticized
by Lepeshkin for erring either by completely superseding enterprise
management or substituting petty scolding for effective supervision."
One jurist, V. P. Gribanov, proposes a quite gradual, but nonetheless clear, transition. He begins with Art. 21 of the Principles of
Civil Legislation, adopted by the Supreme Soviet in December 1961,
which provides that state property attached to a state enterprise is
only under its "operational management." This operational management is "effectuated primarily" by the "management of the enterprise,
headed by its responsible executive." Gribanov asserts, however, that
"important rights" of operative management are also possessed by the
collective of workers and employees which takes "an active part" in
allocation of the housing fund, disposal of the enterprise fund, and
reimbursement of damages for injuries on the job.
It is clear that Gribanov is proposing a departure from the Stalinist
principle of the single manager who acts as agent of the state. He says,
The will of the legal entity is shaped and expressed externally
in its relations with other subjects of civil law by the management
and its responsible chiefs, who act in relations at civil law not
as representatives of the state endowed with administrative
authority, but as agents of a legal entity expressing the will
specifically of that entity. The content of that will is determined
by the will of the state, the management, and the entire work
collective of the given enterprise. [Adding, however,] In this
matter, the will of the state, which expresses the interests of
the Soviet people as a whole, is of decisive significance.
In Gribanov's view the role of the work collective will expand with
the movement toward public self-government under communism. 20
Gribanov suggests that the supervisory functions of state agencies
will gradually be turned over to the non-state element already present
in economic enterprises, the work collective, with management tending to become more collective than individual and to act more for
the enterprise than for the state. P. S.Romashkin, on the other hand,
thinks that when a comprehensive system of social norms and "or18 Item 24, p. 3.
'9
20

Item 24, p. 5.
Item 14.
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ganizational and organization-technical norms" has been constructed
the Soviet people will become so completely imbued with communist
morality that they can pitch in any place they please and help manage
the economy, provided only that the area is within their technical
qualifications. He thinks transition to public self-government is already taking place gradually, and that increase in communist democracy is occurring from development of the principles of electiveness,
removability, accountability, and control over officials. However,
Romashkin does not think that work collectives, or other present
public (i.e., non-state) organizations will take over administration
of the economy. He believes that a "new type of organization of
public self-government" will come into being, in the same way that
the state of the entire people replaced the state of the dictatorship
of the proletariat."
Another mode of organizing public participation in controlling
economic and other activities of "building communism" has already
been initiated. A Party-State Control Committee of the C.P.S.U.
Central Committee and the U.S.S.R. Council of Ministers was charged
with organizing mass participation in control of all activities of
Soviet society in "building communism." V. Gorin, head of the department of executive cadres and organizational work of the new
Committee, wrote in July 1964 that "Party-state control as it is now
manifested is truly mass, popular control. An extensive aktiv has
formed around the Party-state control agencies. At present there are
more than 260,000 Party-state control assistance groups and 500,000
posts, to which 4,300,000 persons have been elected."
Under the Party-state control program public controllers were to
be elected for two-year terms, were to serve in their spare time without pay, and were instructed to be above reproach and have the moral
right to exercise control. They were to have the power to descend
on any enterprise for mass checkups, inspections, raids, or document
inspections. They were charged with making recommendations to
overcome shortcomings and to correct mistakes and with reporting
to the Party any failure of administrators to adopt their recommendations."
Empirical studies can turn up varied proposals for new obligatory
social relations, such as those for managing the economy, and can
provide information about the results when a proposal is put into
21
22

Item 31.

Items 12, 32.
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effect. But control of the whole process will rest with whoever makes
the decisions about which proposals to implement. This control is,
and undoubtedly will remain, in the Communist Party of the Soviet
Union, and especially its Central Committee. A resolution of the
Central Committee, C.P.S.U., set up the whole program of empirical
jurisprudential research to help carry out the over-all task of "building
communism" which was developed by the Central Committee,
C.P.S.U., and presented to and approved by the 22nd Congress of
the C.P.S.U.
The Party has the final decision on which of the various proposals
about enterprise management will be implemented. At the moment,
the principle of juridical personality of the enterprise has been combined with an extensive re-centralization of the economy, due to the
action of the September 1965 plenary session of the Central Committee, C.P.S.U., and the new Regulation on the Socialist State Economic Enterprise, promulgated by the Council of Ministers, U.S.S.R.,
in October 1965.2"
When the Party has implemented a proposal and the results are
undesirable, the Party makes the necessary changes. The December
1965 plenary session of the Central Committee downgraded and cut
back the Party-state control program. A lower-ranking person, P. V.
Kovanov, was placed in charge, the name of the committee was
changed to Peoples Control Committee, and its activities were limited.
Probably the most serious offense of these groups had been to direct
their inspections to Party organizations.'
The complete direction and control by the Party is theoretically
justified whatever changes occur in the structure of Soviet society.
The Party's guiding role is said to be even greater during the "state
of the entire people," because it now speaks for the whole people
instead of just the dominant class. 5 On the other hand, the Communist Party is said to be the leading and most authoritative public
organization, and therefore its controlling position will still be justified
when administration is taken over by public organizations.2"
23 The

Regulation was published in Ekonomicheskaia Gazeta, No. 42,

October 20, 1965, pp. 25-29.

Other changes were reported in Izvestia,

October 3, 1965. I am indebted to Prof. Robert F. Miller for this information.

24 A brief report of the plenary session and Brezhnev's comments are published in Izvestia, Dec. 7, 1965. Again I am indebted to Prof. Miller.
25 Item 27, pp. 44-45.
28 Item 16.
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Evaluation
It is significant that the investigations expected to result in scientific determination of the structure of the new society have experience
as their subject. This is consistent with Marxist-Leninist theory which
rejects Western, or "bourgeois," jurisprudence because it supposedly
proceeds from abstract propositions about the nature of man, and
moves by deductive logic to norms for social structure that do injustice among men because they are not based upon the realities of
social development. Soviet jurisprudence purports to derive norms of
social structure from the "objective laws and real conditions of social
development," without reference to abstract ideals.
As a matter of fact, Western jurisprudence 27 for the past 150
years has been working out the concrete meanings of assumed natural
rights of man, such as free speech and free contract, in the light of
experience about the social implications of modern science and technology. Dicey's Law And Public Opinion In England is the best
single-volume account of this process.
On the other hand, Soviet jurisprudence has not avoided assumptions about the nature of man. Marx formulated the dialecticalmaterialist theory of history precisely because he considered man's
function as a producer the most significant aspect of human nature.
In 1845-46, two years before the Communist Manifesto, Marx wrote
in The German Ideology:
We can distinguish men from animals by consciousness, religion, or whatever we like. They themselves begin to distinguish
themselves from animals as soon as they begin to produce the
means of life, a step which is conditioned by their bodily organization. In producing their means of life, men indirectly produce
their material life itself.
The manner in which men produce their means of life depends first of all upon the nature of the means which they have
found and have to reproduce.
The mode of production is not to be considered as being
merely a reproduction of the physical existence of the individuals.
It is much rather a definite kind of activity of these individuals, a
definite way in which they express their lives, one of their definite
modes of living. As individuals express their lives, so are they.
Therefore what they are coincides with their production, both in
the sense of what they produce and how they produce it. Thus
27 The reader is reminded that I am speaking of jurisprudence-in-action, not
jurisprudence-in-writing.
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what individuals 28are, depends upon the material conditions of
their production.
The Marxist economic theory built on this base was a rigid,
closed system. The complete alienation of the workers was inevitable.
The ultimate destruction of capitalism resulting from its own inner
contradictions was inevitable. The theory of political power that Lenin
contributed to Marxism-Leninism was a rigid, closed system. The
alienated workers, led by the Communist Party, would take power
when conditions of decay in capitalism were sufficiently advanced,
and install a "dictatorship of the proletariat" which would socialize
all means of production and end the oppression and exploitation of
man by man.
It seems paradoxical that the modem paradigm of the closed
society should adopt a tremendous program of empirical research,
which is appropriate for experimentalism. As a matter of fact, there
was always a high degree of experimentalism in Soviet society. There
had to be, because the leaders had to build an effective society, not
just a logical system of theory, and there was no accumulated experience of building a society on Marxist-Leninist premises. In administering the new society, maximum flexibility for change was
inherent in the centralization of decision making through the dictatorship of the proletariat and democratic-centralist organization of the
Party. The Marxist view of man's right to be free of exploitation of his
labor was at the center of the directing ideas of the men who were
shaping a new society. But the theory of dialectical materialism did not
permit acknowledgment of any deductive reasoning from ideals to
social norms. Therefore the process of derivation of social norms
was not open and subject to scrutiny and criticism. The resulting
facade of ineluctable and infallible emergence of the correct social
norms, together with the maximum flexibility for change, made the
system vulnerable to the extreme arbitrariness that was exposed and
rejected after Stalin's death.
In the 44 years from the October Revolution to the "state of the
entire people," considerable experience has been accumulated in building a society on Marxist-Leninist assumptions and this experience is
embodied in current Soviet social structure, and increasingly in Soviet
law. The Party retains its absolute monopoly with respect to "general
laws" such as the stage of the "state of the entire people," and the
28 Eastman, ed., Capital and Other Writings of Karl Marx, p. 8. The
Modern Library, New York.
International Lawyer, Vol. I, No. 3

390/

INTERNATIONAL LAWYER

transition from state agencies to organizations of public self-government, and others announced at the 22nd Communist Party Congress
in 1961. But it appears that the Party is now ready for some relaxation
of its monopoly on derivation of social norms with respect to working
out the concrete applications of these new "general laws." Furthermore, it would seem that the Party is treating these "laws" as sources
of ideas for social relations which will be accepted or rejected on the
basis of empirical data. The degree to which empirical considerations
will be served at the expense of theory is yet to be seen.
One serious test of the relative strengths of theory and empirical
considerations will come over the use of the profit motive to achieve
economic efficiency. Under the new Soviet economic theory, profit
earned by an enterprise on actual sales is to be used as the measure
of socially useful expenditure of labor. This is intended to eliminate
the economic waste of rewarding equally all labor expended on production according to the state plan regardless of whether the resulting
product is satisfactory to the intended user. Enterprises are to be
given broader control over their finances; expansion of direct ties
between producers is recommended; and gradual transition to wholesale trade in certain kinds of materials and equipment is proposed. 9
Although introduced as a device of management, the use of profit
incentives inevitably requires each enterprise to think in terms of
maximizing its own interests. This is the very reason why profit incentives should result in greater economic efficiency.
Under the new economic theory, the interest of the individual
enterprise in profits is to be reconciled with the general interest by
the state plan and constant Party-public organization supervision.
Still, the very idea of public benefit resulting from interested decisions
is in opposition to some very basic theory. The doctrine that the state
will "wither away" under communism rests upon a theory of the perfectibility of man by social experience. Selfishness is assumed to be
only a corruption resulting from the class struggle, and when the
exploitation of man by man has been abolished the "new Soviet man"
is expected to arise, a man who will work without profit incentive
and accept only what he needs. The discussions of transition to
communism premise its realization upon the Soviet people becoming
able to make disinterested judgments in the long-range interests of
all.' ° Will this part of Soviet theory be modified if empirical research
29 Item 8, pp. 3-4.
0 Items 3, 13,

14, 23, 24, 31.
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shows that interested decisions counterbalanced by supervision and

limited by law result cumulatively in a more productive society? This
may be the long-range test of the meaning of recent developments in
Soviet jurisprudence.
In the short range the developments in Soviet jurisprudence seem

to add up to the Party's extending its reach in social innovation by
bringing non-Party people into the process under the close supervision

and control of the Party. This parallels the classic device for managing the economy under which the Party controls state agencies and
state agencies control economic enterprises.
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Prepared by Marjorie Karlson
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